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This matter came on for hearing on the motion for summary judgment filed by Zeta Consumer
Products Corp. (“Zeta’), as debtor-in-possession, to avoid certain dleged preferentia transfers madeto
Equistar Chemicdls, L.P. (“Equigar”), pursuantto 11 U.S.C. §547(b). Initscomplaint, Zetaalegesthat
two separate and didtinct categories of transfers can be avoided. Thefirst category dedswith certain bulk
resin shipments that were sold by Equistar to Zeta and then returned by Zeta gpproximately two weeks
before Zeta' s bankruptcy filing (the “Resin Trandfers’). The second category involves certain payments
made by Zetato Equistar during the preference period (the “Monetary Transfers’).

Equistar opposes Zeta smotionfor summary judgment contending, among other things, that Zeta
has failed to show it was insolvent at the time the transferswere made. Alternatively, Equistar argues that
if insolvency is proved, thenthe returnof resn by Zeta cannot be avoided because (i) those transfers were
not property of Zeta at the time of the aleged transfer because Zeta had not taken actua possession of
some of the resin; (ii) the resnwas effectively reclamed by Equistar pre-petition, pursuant to state law; (iii)
Equistar exercised its common law right to rescind and reclam the resin; or dternatively that (iv) Zeta
rejected or revoked its acceptance of the resin shipments. With regard to the Monetary Trandfers,
Equigtar disputes the amount of subsequent new vaue credited by Zetapursuant to 11 U.S.C. 8547(c)(4).

Equistar dso dams that three of the Monetary Transfers, made 81, 83, and 90 days after the invoice
date, were madeinthe ordinary course of business pursuant to 11 U.S.C. § 547(c)(2). Becausethe Court
findsthat there are disputed materia issues of fact, the Court denies Zeta' s motionfor summary judgment.
Further, in order to narrow the issues for trid, the Court addresses herein the various defenses raised by
Equidar.

This Court hasjurisdiction to hear and determine this matter pursuant to 28U.S.C. § 1334 and §
157(a) and the Standing Order of Reference issued by the United States Digtrict Court for the Digtrict of
New Jersey onduly 23, 1984. Thisisacore proceeding within the meaning of 28 U.S.C. § 157(b)(2)(F).
The fallowing shdl congtitute findings of fact and conclusions of law in accordance with Federal Rule of
Bankruptcy Procedure 7052.



STATEMENT OF FACTS

Zetaoperated severd fadlitiesthroughout the country that manufactured durable plastic houseware
goods. As part of its manufacturing process, Zeta purchased various grades and types of plastic resn
whichwere used to produceitsfinished products. (Cert. of Michagl Grancio in Supp. of Al. Summ. J. Mot.
at 1 4 [hereinafter Grancio Cert.]). Equistar is one of several resin suppliers from whom Zeta regularly

purchased resin.

RESIN TRANSFERS

In the beginning months of 2000, Zeta experienced limitations on the availability of funds from its
lender, and dso was limited in its ability to obtainresnproduct. (Grancio Cert. At 16). Zetaclamsthat
because of this stuation any return of resin would be unusua and outside the ordinary course of Zeta's
busness. (Id.). In early April, 2000 resin vendors appeared a the Zeta facilities in Arlington, Texas
(“ArlingtonFadility”) and Leominster, M assachusetts (* Leomingter Fadility”) to obtain the return of unused
resn. (Grancio Cert. at 17; Jackowski Cert. at 1 7) With regard to the Arlington Facility, railcars of resin
were returned from the Union Pecific railyard in Grand Prairie, Texas, where they were stored for Zeta.
(Jackowski Cert. at 1 11). Zetaregularly stored railcars of resin at the Union Pecific railyard because the
ral sding a the Arlington Facility could only accommodeate five railcars. In early April 2000 more than
3,700,000 pounds of resn were returned fromthe Arlington Facility (Jackowski Cert. at 714). Smilaly,
in early April 2000 more than 3,500,000 pounds of resin were returned from the Leomingter Facility.
(Grancio Cert. at 110). Intota, Zetareturned over 8,400,000 pounds of resinto its suppliersin the early
part of April 2000. (Id.). Equistar was one of the severa resin vendors who received returned resin.

The resin shipments a issue in this adversary proceeding were comprised of four railcars of resin
shipped to the Arlington Fecility and two railcars of resin shipped to the Leominger Facility. Zeta's
descriptionof the pertinent facts regarding the ddlivery of the resin and itsreturnfromthe Arlington Facility
and the Leomingter Facility are set forth in the charts annexed to this opinion.

Withregardtothedates of transfer and the amount of resin transferred, Equistar does not markedly

disagreewithZeta. Nonetheless, there are a couple of disputed facts. Asreflected in the attached charts,



Zeta contends that 932,700 pounds of resin were returned. However, Equistar supplies documentation
which shows that with regard to the resin shipped to the Arlington Facility, 47,860 pounds of the third
shipment was returned and 127,300 pounds of the fourth shipment was returned. (Def. Opp., Ex. E, E-3,
and E-4). Thus, Equistar contends that the returned resin did not exceed 891,960 pounds. (Pease Cert.
a 131). Additiondly, Jackowski stated at deposition that he approximated the pounds of resin pumped
fromthe slosinthe Arlington Facility. (Def. Opp., Ex. | a pp 50-51). Thus, there appearsto beafactual
dispute as to the amount of resin returned to Equistar. Additionally, Equistar has provided documentation
whichit daims showsthat the fourth shipment to the Arlington Facility was returned onApril 5, 2000, and
not April 11, 2000 as claimed by Jackowski. (Def. Opp., EX. E-4).

Another disputed matter between Zeta and Equigtar involves the issue of whether the railcars of
resin a the UnionPecific Grand Prairie Y ard can be considered as having been received by Zeta. James
Jackowski (“ Jackowski™) the former Plant Manager of the Arlington Facility Stated in his certificationthat
becausethe rail 9ding at the fadility could only accommodatefive(5) railcars, Zetaregularly stored railcars
at the Grand Prairie Yard (Jackowski Cert. at §11). He Stated that he received a daily report informing
him of the railcars received, and that he prepared aweekly report for Alfred Teo's office which showed
the cars that were received and accepted. (Id.) Asfurther evidence of Zeta's use of the Grand Prairie
Y ard, Zeta produced Union Pecific Demurrage, Storage and Congtructive Placement recordswhichwere
submitted in the Zetav. Osterman Trading litigation. (DiSabato Cert., Ex. D).

On the other hand, Equigtar points to the deposition tesimony of Alfred Teo (“Teo”) the Chief

Executive Officer of Zeta. Teo tedtified at depostion that he did not gpprove payment for resin until the
plant manager or resin handler sent a receiver which indicated that the resnwasat the plant. (Def. Opp.,
Ex. Fat pp 52-53). Equistar hasaso supplied deposition testimony from Jackowski that suggeststhat the
rallcars a the Union Pecific Y ard were not completely under Zetd s control:
Q. Isit fair to say that you were directing that these carsbe released
per the direction you got from management to Smply return al
shipments to vendors?

A. Actually, on the cars that were at the Union Pacific, | never
released them. They just disappeared from my report.



Q. Do you know who made the decision to release them?

A. | - with certainty, no. | presume that the supplying vendor pulled
them, because they 4ill could cal the UP and have those cars
moved off the yard.

Q. But asyou said amoment ago, you Smply don’t know one way

or the other who directed those returns?
A. Correct.
(Def. Opp., Ex. | @ p. 46).

According to Leanne K. Pease (“Pease”), the Credit Manager for Equidtar, Teo cdled her to
request that the railcars of resn be returned; (Pease Cert. at 1 24; Def. Opp., Ex. H at p. 44) Teo said
that he didn’t need the product. (Def. Opp., Ex. H at p. 45). Thereafter, Equistar arranged with Zeta for
the return of the resin from the Arlington Facility and Leomingter Fecility. (Pease Cert. at 1 24-30).
Equistar dso furnished deposition testimony which indicates that at Teo's direction, Michagl Grancio
(“Grancio”) told the plant managersto let resin vendors take the resin. (Def. Opp., Ex. G & p. 20).

MONETARY TRANSFERS

Zetaca culated that inthe ninety day period preceding the bankruptcy filing, paymentswere made
to Equistar totaling $533,220.60 (King Cert., 1 6). It made a new vaue andys's regarding the resin
shipments made to Zeta in that same time period and initialy concluded that after accounting for resin
shipments having a value of $240,284.40, Equistar received preferentia payments totaling $292,936.20.
After Equistar pointed out that not dl of the resin from the third and fourth shipments to the Arlington
Facility was returned to it, Zeta gave an additiona new value credit of $68,833. (ZetaReply Memo at p.
16; King Supp. Cert. at 14, Ex. A). Zetathus concludes that a net preference of $224,103.20 remains.
(King Supp. Cert. at §5).

However, Equistar contends that summiary judgment is not appropriate with regard to the Money
Trandersbecause materid issues of fact exist with regard to whether Zeta has properly credited Equistar
for dl of the resin shipments it made during the preference period, and whether the timing of certain

paymentsit received werewithinthe ordinary course of busnessbetweenit and Zeta. Findly, Equistar dso



observesthat if Zeta persuadesthis Court to set asde the Resin Trandfers, that result will creste additiona
new vaue credits which will iminate any liability it could have for payments it received within the
preference period.

The Court agreeswith Equistar that there are materia issues of fact regarding the Money Transfers.
Equistar provides documentationwhichsuggeststhat Zetareceived ashipment of 176,950 pounds of resin
at its Kingman, Arizona plant (* Kingman Facility”) on March 1, 2000. (Pease Cert. at 1 12; Def. Opp.,
Ex. D-1). Equistar’srecords do not reflect payment for the resin and Zeta does not account for it in its
new vaue andyss. Zetadisputesthet it ever received the shipment. Plainly, this creates afact issue.

Equigtar also assertsthat three paymentstotaling $62,060.90 were payments madeinthe ordinary
course of both parties. On January 31, 2000 Equistar received a Zetacheck dated January 19, 2000 for
$24,494.50 in payment of anadjusted November 11, 1999 invoice. (PeaseCert. at 119; Def. Opp., Ex.
0O-1). On February 3, 2000 Equistar received a Zeta check dated January 7, 2000 for $18,759.00 in
payment of an adjusted November 5, 1999 invoice. (Pease Cert., at 1 20; Def. Opp., Ex. O-2). On
February 3, 2000 Equistar received a Zeta check dated January 7, 2000 for $17,807.40 in payment of
an adjusted invoice dated November 12, 1999. (Pease Cert., at 1 21; Def. Opp., Ex. O-3).

Pease has stated that according to Equistar records, in 1999 Zeta made paymentsto it anaverage
of 99.1 days after theinvoicedate. (Pease Cert., at 1 18). Zetaassertsthat in the pre-preference period,
on average Equistar was paid 102.48 days after the invoice date, and the three payments at issue were
made 81, 90 and 83 days after the invoice date. (King Cert., at {7, Ex. D). Equistar contends that the
fact that these three payments were received sooner than the average of 102.48 days suggests that the
paymentswere madeinthe ordinary course of business between Zetaand Equistar. Equistar further points
to Teo’ stestimony that dthoughthe Equigtar terms were generdly 60 days, Zetasometimespaid 7510 80
dayslate:

Are you familiar with anindividua by the name of Leanne Pease?
Yes.

Can you identify who sheis?
Leanne is the Credit Manager, from what | understand, of
Equidar.

>Oo >0



Have you ever had any dedlings with her either personally, by
telephone or in writing?
Yes. Many Times.

Canyoutdl mewhat, generdly, the nature of those dedlings were
related to?
Because of the late payment of Zeta Consumer Products.

Would that have been other any particular period of timeor closer
to filing

| thi nrl?i’; was over — | think it was starting about Sx months prior
to thefiling. Zeta was fdling behind on payment. We have 60-
day term with Equigtar. But from time to time they take 75 day,
80 day to pay. | usudly get acdl from Leanne when there was
late payment. She's a good credit Manager. She covers
eveaything. | usudly will tdl her cash flow little bit tight, just be
patient with me. Sometimes she work with me.

>0 > 0 > 0

Q. Usudly or sometimes?
A. Usudly.

Def. Opp., Ex. F. pp 163-64.

Fndly, Equistar dso supplied deposition testimony and certifications from other preference actions
invalving Resin Transferswhichindicate that the days to pay ranged between90 an 120 days. (Def. Opp.,
Exs. N & P).

INSOLVENCY

As a genera defense to both categories of transfers, Equistar contends that Zeta has failed to
edtablishit wasinsolvent at the time the Resin Transfersand the Monetary Transfers were made. Equistar
pointsto an April 19, 2000 letter fromTeo. Theletter was addressed to GE Capita Commercia Finance,
Inc., Zeta ssecured lender (the “GE Letter”). Inthet letter, Teo indicated that asof April 19, 2000, Zeta's
total liquid assets were $35.1 million, based on inventory vaued at $19.6 million and current accounts
receivable vaued at $15.5 million. Teo adso indicated that as of April 19, 2000, Zetd s liabilities were
$31.6 million, based on the GE Capita |oan of $16.3 million and the accounts payable of $15.3 million.
Using the figures provided by Teo, Zeta sassetswould have exceeded itsliabilitiesby $3.4 millionjust six
days before the filing of the bankruptcy petition.

Equisar aso proffered a May 23, 1996 appraisa by Norman Levy Associates, Inc. (“Levy



Appraisd”) and a Specia Purpose Audited Statement of Tangible Net Assetsfor Tucker Housewares, Inc.
Prepared by Ernst & Young LLP and dated July 14, 1996 (“E&Y Report”). (Def. Opp., EX. S.). The
Levy Appraisd states an orderly liquidation value of $41,733,450 for certain machinery and equipment
located at the Zetafadlitiesin Leominster, Massachusetts, Kingman, Arizona, and Arlington, Texas. (1d.).
The E&Y Report reflects that as of June 14, 1996 the Tangible Net Assets for Tucker Housewares, Inc.
were $98,234,000.1 (1d.).

Equistar dso introduced the deposition testimony of Teo, which wastaken in ardlated adversary
proceeding in this case. During that deposition, Teo tedtified that Zeta was not insolvent during the
Preference Period. Infact, Teo testified that what precipitated Zetal s Chapter 11 filing was a severe cash
flow problem which Zeta experienced after its secured lender changed the terms of its revolving credit
facility. (Def. Opp., Ex. F at pgs. 8-9, 19-20, 99-107). Teo asotedified that in the period immediatdy
preceding the bankruptcy filing, he was actively negotiaing with severa different parties for the sde of
certainof Zeta'sassets. (Id. at at pgs. 160-63). Teo tedtified that he had received a $28.5 million offer
for the de of Zeta's Leominiger Facility. He ds0 testified that he anticipated receiving an offer from
another party who wasinterested in purchasing both the Leominister and Kingmanfacilities. Teo indicated
that inthe preliminary discussions he had withthis buyer, they had agreed on a purchase price of between
$80-100 million for those two operations. (Seeid.) Teo aso sated that he was persondly willing to bid
$18-20 million for the Macomb Il1. facility. (Id. at 160, 162-63).

To edablish that it was in fact insolvent during the Preference Period, Zeta proffered the
Certification of Timothy King (“King”), the Accountant to the Creditors Committee. Kinganalyzed Zeta's
October 1999 audited financid statement. According to King's andyss, the financid statement showed
that Zetahad tota assets of $87,805,000 and totdl liabilities of $118,229,000, or a negative net worthin
excess of $30,000,000 as of October 31, 1999. (King Cert. a §4). In addition, King reviewed the
schedules of assets and liabilities prepared by Zeta in support of its Chapter 11 petition. The schedules
valued Zetd s personal property at $42.7 million and listed liabilities of $91 million as of April 25, 2000.

1Zeta acquired Tucker Housewares, Inc. from Mobil Corp. in 1996.



King included an additiond $28.4 million in hisandys's, which reflected the value of red property assets
that wereliquidated post-petition. (King Cert. at 15). According to King's analysis of the schedules, as
of April 25, 2000, Zeta's total assets were vadued at $71.1 million with ligbilities of $91 million, or a
negative net worth of approximately $20 million on the petition date. (King Cert. at 1 4-5). King,
however, tedtified during his deposition in this proceeding that he did not review any of the underlying
assumptions that were used by the accounting firm that prepared Zeta s October 1999 financia statement
and he took no part in preparing Zetd s schedules, nor did he speak with any of Zeta's employees or
representativesto determine how Zeta calculated its assets or lighilitiesin preparing those schedules. (Def.
Opp., Ex. R at pgs. 18-27).

DISCUSSION

SUMMARY JUDGMENT STANDARD

Rule 56 of the Federal Rulesof Civil Procedure, made gpplicable to this adversary proceeding by
Bankruptcy Rule 7056 provides that summary judgment “shdl be rendered forthwith if the pleadings,
depositions, answersto interrogatories and admissions on file, together withthe affidavits, if any, show that
thereisno genuine issue as to any materid fact and that the moving party is entitled to a judgment as a
matter of law.” Fed R Civ. P. 56(c). The party seeking summary judgment under Rule 56 bearsthe initid
burden of identifying evidence that demonstrates the absence of a genuine issue of materia fact. See
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Thereisno genuineissue for tria when the record,

taken as a whole, could not lead arationd trier of fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. ZenithRadio Corp., 475 U.S. 574, 585-87 (1986). Once that burden has been met,

the non-moving party must set forth “spedific facts showing that thereis agenuine issue for trid” or the
factud record will be taken as presented by the moving party and judgment will be entered as amatter of
law. Seeid.

Inferences drawn from the underlying facts will be viewed in the light most favorable to the non-
moving party. See Anderson v. Liberty Lobby Inc., 477 U.S. 242, 255 (1986); Matsushita, 475 U.S. at

586. However, the exisence of amaterid factud dispute is sufficient to prevent summary judgment only



if the disputed fact is determinative of the outcome under applicable law. Anderson, 477 U.S. at 248 (“the
mere existence of some aleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that there be no genuine issue of materid
fact.”).

The non-moving party “must do more than smply show that there is some metaphysica doubt as
to amaterid fact.” Matsushita, 475 U.S. at 586. Instead, the non-moving party must establish theexistence
of eachdement onwhichit bearsthe burdenof proof. Celotex, 477 U.S. at 323. However, “...wherethe
non-moving party’ s evidence contradictsthe movant’ s, then the non-movant’ smug be takenastrue.” Big
Apple BMW, Inc. V. BMW of N.A., Inc., 974 F.2d 1358, 1363 (3d Cir. 1992). Importantly, indeciding

asummary judgment motion the court’s role isnot to resolve disputed issues of fact or to make credibility
determinations. 1d. At 1362-63. “In practicd terms, if the opponent has exceeded the ‘mere scintild
threshold and has offered a genuine issue of materia fact, then the court cannot credit the movant’ sverson
of events againg the opponent, even if the quantity of the movant’s evidence far outweighs that of its
opponent.” Id. At 1363.

ELEMENTSFOR A PREFERENCE UNDER 11 U.S.C. § 547(b)

Section 547(b) authorizes a Trustee or debtor-in-possession to avoid atransfer of an interest of
the debtor in property: (1) to or for the benefit of a creditor; (2) for or on account of an antecedent debt
owed by the debtor before the transfer was made; (3) made while the debtor was insolvent; (4) on or
within 90 days before the date of the filing of the bankruptcy petition; (5) that enables such creditor to
recelve more than such creditor would have received if the debtor liquidated under Chapter 7 of the
Bankruptcy Code. See 11 U.S.C. § 547(b); Travdlersint'| AG v. Trans World Airlines, Inc. (Inre Trans

World Airlines, Inc.), 134 F.3d 188, 191, n.1 (3d Cir. 1998); Lawson v. Ford Motor Co. (In re Roblin

Indus., Inc.), 78 F.3d 30, 34 (2d Cir. 1996). All five e ements must be established by the trustee or

debtor-in-possessioninorder to recover apreference. See 11 U.S.C. § 547(g); In re Roblin Indus.,, Inc.,
78 F.3d a 34. If thetrusteefallsto prove al five dements, a preference has not been established. See

Orix Credit Alliance, Inc. v. Harvey (In re Lamar Haddox Contractor, Inc.) 40 F.3d 118, 122 (5™ Cir.




1994). Additiondly, if the creditor provesthe existence of any of the exceptions set forth in 8§ 547(c) the
transfer cannot be avoided.

ZETA’SINSOLVENCY

To prevall onits motion, Zeta must prove that it wasinsolvent when the transfers were made. A
debtor is “insolvent” when its lidbilities exceed its assets, based on a fair valuation. See 11 U.S.C. §
101(32)(A); Inre Lamar Haddox, 40 F.3d at 121; Inre F.H.L. Inc., 91 B.R. 288, 294 (Bankr. D.N.J.

1988). The debtor is presumed insolvent during the 90 daysimmediatdy preceding the date of the filing
of the petition. (the Preference Period). See 11 U.S.C. § 547(f). The presumption will suffice to prove
insolvency during the Preference Period if the creditor does not present some evidence showing that the
debtor was solvent during that time.  If the creditor comesforward with some evidence of solvency, the

trusteeor debtor-in-possessionloses the benefit of the presumptionand must prove the debtor’ sinsolvency

by a preponderance of the evidence. See Clay v. Traders Bank of Kansas City, 708 F.2d 1347, 1351 (8"
Cir. 1983) (presumption affords initid benefit but ultimate burden remains ontrusteeto prove insolvency);
Inre Total Technical Servs., Inc., 150 B.R. 893, 899 (Bankr. D. Del. 1993) (same).

The determinationof Zeta's insolvency isaquestion of fact. See Klen v. Tabatchnick, 610 F.2d

1043, 1048 (2d Cir. 1979). In the context of a corporate debtor, fair value is determined “ by estimating
what the debtor’s assets would redize if sold in a prudent manner in current market conditions” Inre

Pembroke Dev. Corp., 124 B.R. 398, 401 (Bankr. S.D. Fla 1991) (ating Inre F& S Central Mfg. Corp.,

53 B.R. 842 (Bankr. E.D.N.Y. 1985)); see ds0 In re Trans World Airlines, 134 F.3d a 193 (courts

should look to the “market value’ of assets that can be redized in areasonable time).
Asthe case authority notes, inmeany cases, fair va uationmay not bereflectedinthe vaues assigned
those assets on a financid balance sheet. Generdly, financid statements and baance sheets reflect the
book vaues of assats, which is usudly the cost of the asset reduced by any depreciation. Seelnre Lamar
Haddox, 40 F.3d at 121. Book vaue ordinarily does not reflect the true market value of the asset. In re
Rablinindus., 78 F.3d a 36. Neverthdess, whilebook value may underdate or fail to reflect thefar vaue

of adebtor’ sassts, it provides some competent evidence asto insolvency and forms a starting point for



purposes of the insolvency analysis. See In re Trans World Airlines, 180 B.R. 389, 405 (Bankr. D. Ddl.

1994).
The better approach, when possible, is to base the determination of insolvency on some form of

seasonal appraisal of the assets. See, eq., InreRoblin Indus,, 78 F.3d at 38; In re Lamar Haddox, 40

F.3dat 121-22. Although appraisas are not the exclusive or digpositive means for determining far value,
they do afford acourt amore accurate snapshot of the market value of those assets a the time and under

the circumstanceswhenadebtor filesinbankruptcy. See, eqg., Inre Roblin Indus,, 78 F.3d at 38 (opining

that appraisal isthe better gpproach to determine fair valuation).

Guided by the authority set forthabove, the Court findsthat a genuine issue of fact exists asto the
insolvency of Zeta at the time of the transfers. While the Levy Appraisal and the E& Y Report may be
subjecttoattack based onthe age of the reports and some of the underlyingassumptions, nonethel esswhen
coupled withthe GE L etter and Teo’ sdepositiontestimony they give riseto agenuine issue of materid fact.
Fromthe record before the Court it appearsthat Teo, as Chief Executive of Zeta, had personal knowledge
of Zeta' soperations asof April 19, 2000. Teo testifiedthat he was directly involved inthe negotiaions with
prospective purchasers and that he had extensve experiencein theresin industry. The Court believes it
is reasonable to conclude that he is competent to render his opinion on the proper vauation of Zeta's

property. SeeFed. R. Evid. 701; Lightening Lube, Inc. V. Witco Corp., 4 F.3d 1153, 1174-76 (3d Cir.

1993). Onamotion for summary judgment this Court cannot assess the credibility of ether Teo or King,

and certainly cannot weigh the sufficiency of the evidence marshded by either side. See, BigAppleBMW,
974 F.2d at 1363.

EQUISTAR'S DEFENSES

Debtor’s Receipt of Resin at the Grand Prairie Yard

Equistar correctly observesthat 8§ 547(e)(3) states that atransfer is not made until the debtor has
acquired rights in the property transferred. It contends that because the First and Second Shipments to
the Arlington Facility were not recelved at the rall Sding at the ArlingtonFacility that Zetawas not in actud

physica possession of the property and thus did not have a property interest inthe resn suchthat atransfer



occurred whenthe First and Second Shipments were released fromthe Union Pecific Grand Prairie Y ard.

To support its argument, Equistar points to the deposition testimony of Teo. Teo tedtified that
Zetd spayment practicesrequired arailcar to be physicaly located at the railsde of one of Zetal sfadilities
before it was considered received for purposes of triggering payment on the invoice for that shipment.
Equistar contends that this testimony confirms thet the railcars stored in the Grand Prairie Y ard were never
received. Additiondly, Equistar points to Jackowski’ s deposition testimony that suggedts that the resin
vendors could Smply recdl the railcars from the Grand Prairie Yard. Findly, Equistar maintains that it
issued ademand to the railroad for the return of the Stored railcars, and the railcarswere returned directly
from the Grand Prairie Yard to Equistar with Zeta' s knowledge and consent.

Zeta counters Equigtar’ s contention by pointing to the certification and deposition testimony of
Jackowski, that the resn was being hdd at the Grand Prairie Yard for the benefit of Zeta, and that the cars
could be moved to the Arlington Facility at any time without the need for additiona approvals or clearances
by the sdler. Further, Zeta provides documents showing that it paid the monthly demurrage charges for
gtorage of the cars until Zeta needed to move them to the Arlington Facility railside.

Based on its verson of the facts Zeta argues that it had condructive possession of the First and
Second Shipment and thus had a sufficient property interest for the return of the railcars to conditute a
transfer of itsproperty. Zetanotesthat severa cases have determined that receipt of goods may occur by
congtructive possession rather than actua physica possesson. See Montello Oil Corp. v. Marin Motor

Qil, Inc. (In re Main Motor Qil, Inc.), 740 F.2d 220, 225 (3d Cir. 1984) (buyer had condructive

possession of goods that were in actua possession of buyer’s baileg); Haywin Textile Products, Inc. V.

Bill's Dallar Stores, Inc. (Inre Bill’s Ddllar Storesinc.), 164 B.R. 471, 475-76 (Bankr. D. Dd. 1994)

(goodslét incommoncarrier’ strailersat buyer’ swarehouse were “received’); Inre Video King of lllinois

Inc., 100 B.R. 1008 (Bankr. N.D. IIl. 1989).

In Marin, asdler hired acommercia barge to deliver a shipment of gasoline to the buyer. The
barge operator |oaded the gasoline at the sdller’ stermind and transported it to a termina where the buyer
had storage rights. The barge arrived a the bailee's termina and the gasoline was unloaded into the
dorage facility the next day. The Marin court concluded that the date of “receipt” of the gasoline by the



buyer was the day the buyer’ s bailee took physica possession by alowing the gasoline to be off-loaded
by the sdller’s carrier. See Marin, 740 F.2d at 225-26.

Inreachingitsdecision, the Marin court focused onthe complimentary rightsof asdler to (a) ether
stop delivery by a carrier, or (b) bring an action to reclaim the goods from the buyer. The Marin court
explained that the right to reclamation under UCC § 2.702 arises when the buyer “receives’ the goods.
The court explained that this right ariseswhenthe seller no longer has the right to order the carrier to stop
delivery. The court reasoned that while the gasoline was in the physica possession of the carrier, the
sler’ sonly remedy wasto stop delivery, but once the gasoline wasinthe possession of the buyer’ sbailee,
the sdller’ sright to stop delivery was extinguished and the only remedy open to the sdler wasitsright to
reclamation. Seeid.

The Court is persuaded that the Marin andyss of these complimentary rights controls here.
However, the contradictory facts before the Court, particularly the contradictory depositiontestimony of
Jackowski and Teo, raises agenuine issue of materid fact as to whether the two railcars stored a the
Grand Prairie Y ard were inZeta' s congtructive possession, thereby cutting off the rights of Equistar to stop
delivery. Theissuewill need to be resolved at trid.

Equigar’s Claim of Reclamation

In the dternative, Equistar advances a seller’ sright to reclamation as an independent legal theory
in oppositionto Zetal smotionfor summary judgment. Equistar asserts that pursuant to Section 2.702(2)
of the UCC,? it was entitled to reclaim the resin from Zeta and that it infact successfully reclaimed the resin
prior to Zeta sbankruptcy filing. It concludesthat because it successfully reclaimed pre-petition, the UCC
isthe controlling law. Section 2.702(2) provides.
Where the sdller discovers that the buyer had received goods on credit

while insolvent, the sdller may reclaim the goods upon demand within 10
days after the receipt, but if misrepresentation of solvency has been made

2 |n addressing the relevant UCC code provisions contained in this opinion, the Court notes that
both Texas and New Jersey have adopted and codified the relevant provisions of the UCC in identical
form. Accordingly, the Court will refer to those provisions with the UCC numeric rather than
referencing the particular dat€’ s satutory commercial code numeric.



to the particular sdler in writing within three months before ddlivery, the
10 day limitationdoes not gpply. Except as provided inthis subsectionthe
sdler may not base aright to reclam goods on the buyer’s fraudulent or
innocent misrepresentation of solvency or of intent to pay.

UCC § 2.702(2).

Zetacontendsthat 8 546(c) of the Bankruptcy Codeisthe exclusve remedy for areclaming sdler
whenabankruptcy case exigts. Assuch, Zetaarguesthat Equistar’ sreclamation defense must fail because
Equigtar falled to comply withthe Bankruptcy Code' s statutory requirement of awrittendemand. Section
546(c) provides:

Except as provided in subsection (d) of this section, the rightsand powers
of atrustee under sections 544(a), 545, 547, and 549 of this title are
subject to any statutory or common law right of a sdller of goodsthat has
sold goods to adebtor, inthe ordinary course of suchsdler’ sbusiness, to
reclam suchgoodsif the debtor has received such goods while insolvent,
but.... (1) such asdller may not reclaim any suchgoods unlesssuchsdler

demandsinwriting reclamation of such goods before ten daysafter receipt
of such goods by the debtor...

11 U.S.C. § 546(c) (1994).

Itiswell recognized that § 546(c) does not create an independent right to reclamationfor vendors
of goods sold to insolvent buyers, it merely recognizes that such a right exists to a limited degree in a
bankruptcy case, provided that such a right exists either under common law or under Sate satute. See,
Inre Dynamic TechnologiesCorp., 106 B.R. 994, 1003 (Bankr. D. Minn. 1989). The trustee or debtor-

in-possession may not attempt to avoid avdid statutory right of reclamation where the sdler shows (i) the
sdeto the buyer wasin the ordinary course of business, (i) the buyer received the goods while insolvent;
(i) the seller demanded reclamation of the goods within 10 days after the buyer received the goods; (iv)
the demand was in writing; and (v) the buyer gill has possession of the goods. See 11 U.S.C. § 546(c).
In the context of a bankruptcy proceeding, only a written demand will suffice to preserve the sdler’s

immunity fromthe trustee’ savoiding powers. See, eq., Inre Hechinger Invesment Co. of Delaware, Inc.,

274 B.R. 402, 405 (Bankr. D. Del. 2001); In re VideoKing, Inc., 100 B.R. 1008, 1013 (Bankr. N.D.

1. 1989).
Despite the overwhdming weght of authority that recognizes that a sdler’s right to reclamation
under § 2.702 of the UCC is dfective in a bankruptcy proceeding only to the extent provided for in §



546(c), see, e.q., Oakland Gin Co., Inc. v. Marlow (In re Julien Co.), 44 F.3d 426, 432 (6" Cir. 1995);

Hav-O-Rich, Inc. v. Rawson Food Service, Inc. (In re Rawson Food Service, Inc.), 846 F.2d 1343,

1347 (11* Cir. 1988); In re Dynamic Technologies, 106 B.R. at 1003 (collecting cases), Equistar indsts

that 8 546 isingpplicable inthiscase. Equistar argues that the requirements of awritten demand contained
in 8 546 only appliesto sellerswho are attempting to redlam goods post-petition. Equistar dams that
where the sdler has successfully reclaimed its goods before the buyer files its bankruptcy petition 8 546
isinapplicable and instead UCC § 2.702(2) controls.

This Court disagreeswith Equistar’ s contentionand finds persuasive the andyss performed by the
court in JulienCo, whichaddressed this very argument. Though the factua and procedurd history of Julien
are somewhat different, the issue presented is the same, and the case is therefore directly gpplicable. In
that matter Oakland Gin Co., Inc. (“Oakland”) sold balesof cottonto Julien. 44 F.3d at 428. The cotton
was delivered to a Julien warehouse operated by Federa Compress and Warehouse Company, Inc.
(Federd™), and Oakland thereafter presented the Julien drafts and hills of lading to Julien’s bank for
payment. Id. After the drafts were dishonored, Oakland ordly demanded that Federal return the cotton.
Rather than turn over the cotton, Federal filed aninterpleader actionin state court to determinetitle to the
cotton. 1d. Shortly thereafter, Julien filed its petition in bankruptcy and a trustee was gppointed. The
trustee then filed a complaint asserting the estate’ s superior title. 1d. Among its defensesto the trustee's
complaint Oakland contended that because the interpleader suit was filed prior to bankruptcy, UCC §
2.702-2 rather than Bankruptcy Code 8§ 546(c) governed the transaction. 1d. at 432. Oakland argued
that the bankruptcy court and district court erred in applying the requirements contained in § 546(c) to a
creditor when the creditor has satisfied the statutory requirements of UCC § 2.702 prior to the buyer's
bankruptcy filing. Id.

Although the Sixth Circuit acknowledged the existence of a minority position which favored
Oakland's view, it observed that the overwhdming mgjority of courts view 8§ 546(c) as the exclusive
remedy for aredaiming seller, and that they do so because of the underlying purpose of 8 546(c). 44 F.3d
a 432. It stated that

With the passage of U.C.C. § 2-702, many courts were confused when



and how acreditor’ sright to reclaim under the U.C.C. coincides withthe
bankruptcy trusteg’ sright to the property. Section 546(c) attempted to
resolve this dilemma by making it clear that the right of reclamation is
vdid dthough bankruptcy intervenes. However, it specifies the precise
conditions under which the right will be recognized.

The language of § 546(c) aso supports thisinterpretation. It states that
the trustee’ s power in bankruptcy are subject to the seller’ s statutory or
common law right to reclamation but only as long as the sdler satisfies
certain conditions. By its own termsthen, § 546(c) governs here,
Id. (Citation omitted).
Asadditional support for the conclusion that § 546 is Equistar’ sexdusive remedy for reclamation,

the Court notesthe decisonin Inre M.P.G., Inc., 222 B.R. 862 (Bankr. W.D. Ark. 1998). There, the

sdler sold the debtor utility materids on credit. Approximatdy five days after receipt, the seller contacted
the debtor by telephone and demanded immediate payment. When the debtor refused, the sdler made
another oral demand for the immediate return of al the materials. The debtor refused to return the
materias, and approximatey sxweekslater, the sdler successfully repossessed a portion of the goods sold
to the debtor. The debtor filed for bankruptcy protection approximately one month after the sdler’s
successful reclamation. See M.P.G., 222 B.R. at 863.
The Chapter 11 trustee then brought an adversary proceeding to avoid, as a preferentid trandfer,
the sdler’s pre-petition exercise of itsright of reclamation under Arkansas UCC § 2.702. The M.P.G.
court ruled in favor of the trustee finding that the seller’ s pre-petition reclamation wasineffective because
the sdler falled to comply with the written demand requirement contained in11 U.S.C. §546(c). Seeid.
at 865. The M.P.G. court explained thet, as a consequence of not having satisfied the requirement of a
written demand, the sdller was denied the shidd of immunity from the trustee’s attempt to avoid the
reclamationasanillegd preference. Seeid. (citing2 David G. Epsteinet d., BANKRUPTCY § 6065 at 149-
50 (1992)).
The Court is persuaded that 8§ 546(c) was Equistar’ s exclusive remedy for reclaiming theresin
shippedtothe ArlingtonFacility and the Leomingter Facility. Unlessit can produce evidence of compliance

with the requirements of 8§ 546(c), its assertion thet it effected a reclamation of theresin is unavailing.



Equistar’s Claim of Rescission

Equistar dso argues that the return of the resin cannot be disturbed because, under the common
law, the parties had aright to equitably rescind the contract. In essence, Equistar arguesthat 11 U.S.C.
8 546(c) recognizes such common law remedies and a successful reclamation pre-petition cannot be
disturbed even if a seller did not comply with the forma requirements of § 546. It suggests that upon
rescission, title to the resin passed to Equigtar, and therefore the subsequent return of the resin was not a
transfer of property of Zetaand cannot be avoided as a preference.

The Court views this argument as nothing more that a disguised reclamation remedy. See, eq.,

Dynamic Technologies, 106 B.R. at 1006 (finding that common law cause of action for rescisson was

nothing more than a “masquerading reclamation clam”). As explained above, § 546(c) provides the
exdusve remedy for a reclaming sdler in bankruptcy. Consequently, this defense must dso fail.
Moreover, Equigtar’ sargument ignores the last sentence of UCC § 2.702, as adopted in Texasand New
Jersey, that reclamation under § 2.702 isthe exdusive non-bankruptcy remedy for aredaming sdler who
isbasng itsreclamationonthe insolvency of its buyer. By enacting the current versonof the UCC, Texas
and New Jersey have abrogated the sdller’ s right to advance the legd theory of equitable rescisson. See
Tex. Bus. & Comm. Code § 2.702(3); N.JSA. 12A:2-702(3). Further support for this finding is
contained in the UCC' s Officiad Comment which provides.

Because the right of the sdler to reclam goods under this section

condtitutes preferentia treatment as againg the buyer’s other creditors,

Subsection (3) providesthat such reclamation bars dl his other remedies.
U.C.C. §2.702 cmt. 3.

The above andyss, however, does not completely answer the question. Equistar’s briefs are
unclear asto which party it contendsinvoked theright of rescisson. Although it is clear fromthe statute
that a sdller cannot base its reclamation claim on atheory of rescisson, UCC § 2.702 does not address
the question of whether a buyer canassert rescissonto undo atransaction. If Equistarisdamingthat Zeta
was the actud party that sought rescission, as evidenced by the return of theresin, then arguably § 2.702
would not gpply to preclude a buyer from invoking such aremedy.

The UCC, asenacted in Texasand New Jersey, does not expresdy codify a buyer’s commonlaw



right to equitable rescisson. Instead, the UCC subdtitutes a buyer’ s right to reject or revoke acceptance
and crafts remedies under these provisons smilar to the remedies available under equitable rescisson.
See, eg., UCC § 2.602 (buyer's right to rglect goods); UCC § 2.608 (buyer's right to revoke
acceptance). In addressing the issue of whether abuyer’ s right to rescind survived after enactment of the
UCC, the courts of Texas and New Jersey have found that the relief incorporated in the revocation of
acceptance provison contained in 8§ 2.608 of the UCC isintended to provide a buyer the same relief as
the common law remedy of equitable rescisson. See Ramirez v. Autosport, 88 N.J. 277, 288, 440 A.2d

1345 (1982); Carrow v. Bayliner Marine Corp., 781 SW.2d 691, 695 (Tex. Ct. App. 1989). Thus, a
buyer must comply with the statutory requirementsof § 2.608 in order to cancel a contract for the sale of
goods.

Accordingly, the Court finds that both Texas and New Jersey, through the adoption of the UCC,
have abrogated a sdler’s right to reclam goods sold on credit based on the common law remedy of
rescisson, where rescission and reclamation are based on the misrepresentation of solvency by a buyer.
Consequently, rescisson can not serve as ashield to prevent avoidance of these transfers.  Further, the
Court findsthat abuyer’ sright to rescissionhasbeencodifiedin8 2.608 of the Uniform Commercial Code
by both Texas and New Jersey, and therefore a buyer cannot raise the legd theory of rescisson asan
independent basis for relief in acontract for the sde of goods.  Thus, Equidtar is precluded from raising

the defense of equitable rescisson at trid, either directly or derivetively.

Equistar’s Claimsthat Debtor Rejected and/or Revoked its Acceptance

Findly, to shiedd the Resin Transfers from avoidance, Equistar advances two dternative lega
theories that are generaly the province of a buyer attempting to avoid a contract for the sale of goods
under the UCC. Equigtar clamsthat Zeta either (@) regjected the resin, or (b) revoked its acceptance of
theresin, and that upon either of these occurrencestitle in the resin reverted to Equistar, and theresin was
no longer property of Zeta. It thus reasons that the Resin Transfers are not subject to avoidance. As
support for this assertion Equistar pointsto UCC § 2.401(4) which dates:

A rgiection or other refusal by the buyer to receive or retain the goods,



whether or notjudtified, or ajudtified revocation of acceptance reveststitle
to the goods in the sdller. Such revesting occurs by operation of law and
isnota“sde’.

UCC § 2.401(4).

Zetavigoroudy disputesthat these defenses have any merit in this case. Zetacontendsthat abuyer
canonly raise the saf-help remedies of rgection or revocation of acceptance whenthe buyer is attempting
to rgject or revoke itsacceptance of non-conforminggoods. Since both partiesagreethat thereturned resin
conformed to the contract, Zeta asserts that no rejection or revocation of acceptance occurred, and that
2.401(4) isingpplicable onthe factsbeforethe Court. Accordingly, Zeta asserts that the Court can smply
ignore these defenses as ingppropriate in this preference avoidance action.

Equigtar, of course, disagrees. Equistar does not dispute that the returned resin conformed to the
contract. Rather, Equistar clamsthat a buyer can regject conforming goods, and suchargection, dthough
unjustified and normally deemed a breach by a buyer, is nevertheless effective whenthe buyer falowsthe
statutory procedures detailed in § 2.602 of the UCC. In support for its assertion that Zeta effectively
rgjected the resin, Equistar points to the deposition testimony of Ms. Pease. During her deposition Pease
testified that Teo told her that Zeta returned the resin because it didn’t need it. Equistar claimsthat Teo's
statements to Peace were atimely and effective notice of rgection that complied with UCC § 2.602.

The Court isindinedto agreewiththelegd andysis advanced by Equistar, and findsthat whether
Zetargected conforming goodsisaquestion of fact which must be resolved at trid. The UCC contains
two separate but overlgpping provisons, 8 2.602 deding with rejection by a buyer, and section 2.606
dedling with acceptance by abuyer. Under the UCC, acceptance occurs when the buyer takes any one of
the fallowing steps: (a) signifies his acceptance; (b) failsto make an effective rgection; or () does any act
inconggent withthe sdler’ sownership. See UCC § 2.606(1). Section 2.602 of the UCC governstheright
of abuyer to reject goods. Section 2.602 provides:

Rejection of goods mugt be within areasonable time after their delivery or
tender. Itisineffective unlessthe buyer seasonably notifies the seller.

UCC § 2.602(1).

The overlap of these two UCC sections requires a court to view and analyze the section on



rejectionthrough the prism of acceptance. When read together, the sections demonsirate that an effective
rejectionmust occur before acceptance.  Effective rgjection requires a buyer: (i) to give seasonable notice
of thergectionto the seller; and (i) the notice must be given within areasonable time after ddivery. If the
buyer falswithrespect to ather of these affirmative duties, he is deemed to have accepted the goods. See
UCC 8§ 606(1)(b); HCI Chemicas (USA), Inc. v. Henkel KgaA, 966 F.2d 1018 (5™ Cir. 1992) (applying

Texas UCC); InreWild Lilly, Inc., 51 B.R. 963, 965 (Bankr. S.D.N.Y. 1985). Under the UCC, notice

of rgjectionmust be clear and unambiguous so that there is no doubt Ieft in the sdller’ smind that the buyer
will not retain the goods under any circumstances. See HCI Chemicals, 966 F.2d at 1023-25. Thenatice,
however, need not be inwriting as courts® recognize that oral notice of rejection will suffice. See Western
ConferenceResorts, Inc. v. Pease, 668 P.2d 973 (Colo. App. 1983) (oral noticesufficient); National Fleet

Supply, Inc. v. Fairchild, 450 N.E.2d 1015 (Ind. App. 1983) (same), vacated in part onother groundsby

Mitchell v. Mitchell, 695 N.E. 2d 950 (Ind. 1998).

The disagreement between the parties onthisissue crystalizes the distinction contained in section
401(4) of the UCC betweenawrongful or unjudtified rejectionand anineffective rgjection. Asthe Second
Circuit explained:

The badic principle is that the buyer may make a proceduraly * effective
rejection of goods it purchased, even though such a regection is
substantively wrongful. “Wrongful’ refers to a regjection of conforming
goods, whereas an ‘effective rgection istimey and indicates the buyer
has satisfied the procedura obligations attendant upon his rejection.

|ntegrated Circuits Unlimited v. E.F. JohnsonCo., 875 F.2d 1040, 1042 (2d Cir. 1989) (quoting 1 White
& Summers, Uniform Commercial Code, 314 (2d ed. 1980)).

It follows that when a buyer timely rgjects conforming goods by giving the sdller the Satutorily
required notice of the rejection, thenthat rgjectionwill be effective, eventhough wrongful. Such aregjection
is deemed non-acceptance by the buyer. Upon an effective, dbeit wrongful regjection, title revests in the
sdler by operation of law, pursuant to section 2.401(4). Thus, if the buyer returns the goods to the sdller

3Since the UCC has been adopted in al 50 states, the Court can rely on decisions from other
dates that are relevant in interpreting identical UCC Code sections. See In re Edison Brothers Stores,
207 B.R. 801, 809, n.7 (Bankr. D. Del. 1997).




after an effective, but wrongful rejection, the seller receives nothing more thanits own goods upontransfer.
See, eq., Inre Padfic Exp., Inc., 780 F.2d 1482, 1488-89 (9™ Cir. 1986) (finding that debtor’s pre-

petition rejectionof telecommunications equipment ddlivered to it beforeit filed for bankruptcy caused title
to the equipment to revert to sdller pursuant to UCC 8 2.401(4), and sdller was entitled to the equipment’s
return).

Theissue of effective rgection is a question of fact, and the present record is Smply too sparse
to dlow the Court to draw aconcluson asto whether Zetatimely and unequivocaly rejected the resin.
The evidence aso must establish that, if the rgection was procedurally effective, it applied to al the
returned resin. Asexplained above, abuyer isdeemed to have accepted goods where the buyer takes any
actioninconggtent withthe seller’ sownership. See UCC § 2.606(1)(c). Comment 4to UCC 8§ 606 refers
to such act as. [A]ny action taken by the buyer, which isinconggtent with his clam that he has rgjected
the goods, condtitutes an acceptance.” It is plausible that upon a showing that the rejectionwas effective,
the rgjection would apply to the unopened railcars returned to Equistar fromeither Zetafacility or stored
a theGrand PrairieYard. Conversdly, itisillogica for the Court to assumethat the unused resin returned
from the opened rail cars was effectively rejected. The continued use of thisresin by Zetawould seem to
conditute an act inconsstent with Equistar’ s ownership. See, eq., JL. Clark Mfg. Co. v. Gald Bond

Pharm. Corp., 669 F. Supp. 40, 42 (D. R.l. 1987) (applying identical provisions of Pennsylvania sSUCC,
the court hed that the continued use of goods after buyer rejected constituted an acceptance).  Section
2.606(2) of the UCC provides that acceptance of part of acommercia unit congtitutes acceptance of the

entire unit.

Revocation of Acceptance under the UCC

Initidly, the Court notes that UCC § 401(4) only appliesto ajustified revocation of acceptance
by abuyer. See UCC § 401(4). There are four elementsthat must be established for aproper revocation
of acceptance under UCC § 2.608. In order for abuyer to revoke its acceptanceit must show: (1) that
the nonconformity with the contract substantially impairs the vaue of the goods to buyer; (2) the buyer’s

acceptance was (@) given on the reasonable assumption that the nonconformity would be cured (when



discovered at time of acceptance) or (b) reasonably induced by the difficulty of the discovery or by the
sdller’ s assurances when discovery of the defect occurred after acceptance that the seller would cure; (3)
revocation occurred within areasonabl e time after the nonconformity was discovered or should have been
discovered; and (4) revocation took place before a substantia change occurred in the condition of the
goods not caused by their own defects. See UCC § 2.608.

Revocation is not warranted unless there has been a subdantial impairment of vaue of the goods

to the buyer. See Herbstman v. Eastman Kodak Co., 68 N.J. 1, 9, 342 A.2d 181 (1975) (emphasis

added). A buyer hasthe burden to provethat revocation of acceptance was proper and justified, including
proof that the defectsor nonconformity caused a substantia impairment inthe vaue of the goods. See G.M.
Motors v. Jankowitz, 216 N.J. Super. 313, 523 A.2d 695 (A.D. 1987).

Equistar has failed to point the Court to anything in the record that indicates that Zetarevoked its
acceptance. Asexplained above, the evidence actudly pointsto acontrary result. Thereisno contention
that the resin was nonconforming. Indeed, Zeta used some of the resin and returned only thet portionthat
remained unused. Without some evidence that Zeta complained to Equitar thet the resin was defective
or non-conforming, and that it conditionally accepted the resin on the assumption that the defect or
nonconformity would be cured, the use of the resin without any complaint isinconsstent witha finding thet
Zetarevoked its acceptance. Accordingly, the Court finds that Equistar has done no more that date a
conclusory and unsupported alegation of revocation.

Equistar’s Ordinary Course Defense

Equistar claims that the Monetary Transfers should be excepted from avoidance under §
547(c)(2). Inorder to establish an ordinary course defense, the creditor must show that: (&) the debt was
incurred by the debtor in the ordinary course of business between the debtor and the transferee; (b) the
payment was made in the ordinary course of the business or financia affairs of the debtor and the
transfereg; and (¢) the payment was made according to ordinary business terms used in the industry in
which the debtor and transferee operate. See 11 U.S.C. 8 547(c)(2). Combining thefirst two eements,
the creditor must establish that the debt was typica to those that existed betweenthe parties and that the



corresponding payment wastypica of their payment history. Factorswhich courts examinein determining
whether the payments were typicd include: “(1) the length of time the parties have engaged in the type of
deding at issue; (2) whether the subject transfer was in an amount more than usudly paid; (3) whether the
payments were tendered in amanner different from previous payments; (4) whether there appears any
unusud action by ether the debtor or creditor to collect or pay on the debt; and (5) whether the creditor
did anything to gain an advantage in light of the debtor’ s deteriorating financid condition.” Inre First Jersey

Securities, Inc., 180 F.3d 504, 512 (3d Cir. 1999) (ating Inre Parkline Corp., 185 B.R. 164, 169 (Bankr.

D.N.J. 1994)).

During the preference period, Zetaissued twelve (12) checks to Equistar in payment of Equistar
invoices. Equigtar clamsthat of these paymentsat least three payments, made 81, 83, and 90 days after
the date of Equistar’ sinvoiceswere made inthe ordinary course of business. Zetaclaimsthat noneof these
paymentswere madeinthe ordinary course becauseit paid Equistar invoicesonaverage 102.81 days after
invoice. It therefore concludesthat payment made earlier than average are not within the ordinary course
of its dedings with Equidar.

Zeta prepared a comparison between past payment history and the timing of the payments during
the preference period. (King Cert. a  7; Ex. D to King Cert.). That payment history established that
during the two years prior to the commencement of the bankruptcy case, Zeta paid Equistar on one
hundred ninety-nine invoices (199). The mgority of those invoices (65%) were paid between74 to 104
days after invoice. The median number was 97 days (12 payments ) after date on invoice. Teo tedtified
that Equistar generdly worked with Zeta on payment of overdue invoices, and nothing in the record
supportsafinding that Equistar increased its collection efforts during the preference period. It appearsthat
aufficent facts exist to suggest that the parties continued their usua course of business during the
preference. TheCourt findsthat three payments made by Zeta81, 83, and 90 days after theinvoice date
may wel be within the higtorica payment range between the parties. Accordingly, summary judgment

cannot be granted in favor of Zeta on the Monetary Transfers.



Equistar’s Subsequent New Value Defense

Both parties submitted a new vaue andyss dlowing Equistar credit for shipments made to Zeta
after Equigtar received theMonetary Trandfers. (Supplementd Cert. of Timothy King at 114; Ex. A toKing
Suppl. Cert.; Def. Opp., Ex. D). The Court requested the parties to follow the formula articulated inln
re Thomas Garland, Inc. 19 B.R. 920, 926 (Bankr. E.D. Mo. 1982). In Garland, the court regjected the

argument of the debtor-in-possession that 8 547(c)(4) should be interpreted to allow acreditor to set off
as new value only those transfers provided immediately after one preferentid transfer by the debtor and
prior tothe next preferentia trandfer. Seeid. Instead, The Garland court alowed acreditor to exhaugt dl
new vaue transfers that were extended to the debtor so long as those new transfers were made on an
unsecured basis. See Garland, 19 B.R. at 929.

Despitethe parties best effortsin compiling their data, there sill remain severd issuesin dispute.
Firdt, Equistar disputes the right of Zeta to apply certain discounts to unpaid invoices. Zeta contendsthat
these discounts were the result of negotiations between the parties adjusting the price of the shipmernt.
Equigtar countersthat evenif that were the case, these discounts are inappropriate where Zetanever paid
theinvoice. Further evidence is needed regarding the negotiationof the discounts before thisissue can be
decided.

Next, the parties disputeone shipment of resnpurportedly shipped by Equistar to Zeta s Kingman,
Arizonafadlity. Equistar claimsthat on or about March 1, 2000, Zetareceived ashipment of 176,950 bs.
of resnvaued at $61,932.50. Zetadeniesreceiving such shipment. Equistar hasintroduced into evidence
ahill of lading and tracking report that show that the shipment was sent by Equistar onFebruary 17, 2000,
and ddivered to Zeta in Kingman, Arizona on March 1, 2000. (Def. Opp., Ex. D-1). Equistar has
established a primafacie casetheat the resnwasddivered.  Accordingly, Zetawill need to come forward
with some evidence at trid supporting its contention of non-delivery. There is also a genuine dispute
between the parties regarding the amount of resin returned from the Arlington Facility. There appearsto
be a discrepancy of 40,000 pounds between what Zeta dams it returned and what Equistar daims it
received.

Fndly, inthe new vaue andyss submitted to the Court neither party accountsfor the returnedresin



or credited Equigtar for the vaue of those shipments. Thisis understandable since neither party knows
what numbersto apply until the Court determineswhat amount of returned resn was actudly apreferentia
transfer.  Accordingly, the Court will alow each party to resubmit a new anays's which accounts and

assigns vaue to the returned resin and gives credit for Equistar’ s shipments at the conclusion of thetrid.

CONCLUSION

For the reasons sated herein, Zetal s motion for summary judgment is denied.

Dated:

NOVALYN L. WINFIELD
United States Bankruptcy Judge



